
The Office of Vince Ryan 
County Attorney 

February 24, 20 15 

CERTIFIED MAIL 70111570 0000 7520 1957 
R ETURN R ECEIPT REQUESTED 

Ms. Anne Foster 
United States Environmental Protection Agency 
1445 Ross A venue 
Da llas, Texas 75202 

Subject: San Jacinto River Waste Pits Superfund Site - Significant Groundwater and Surface Water 
Concerns 

Dear Ms. Foster: 

Harri s County has reviewed the groundwater data provided by the Un ited States Environmental 
Protection Agency (EPA) pe11aining to the San Jacinto River Waste Pits Superfund Site (SJRWP or Site). 
Harris County believes that the data set is incomplete and significantly inadequate to be used in 
determini ng a viable remedial alternative for the Site. Harris County also believes that the Sites' shallow 
groundwater is continuing to contribute contaminants to the dioxin/furan fi sh adv isories in the San Jacinto 
River and downstream areas. Furthermore, Harris County continues to have the most serious questions 
regarding the integrity of the process under which the PRPs and their consul tants, Anchor and Integral, 
have conducted their investigation of the Site and the Rl/FS. 

Absence of Sufficient Groundwater Data 

The latest dioxin data from surface water samples collected in the San Jacinto River at 1-10 as pa11 of the 
Houston Ship Channel dioxin TMDL project (A ugust 2011 data provided by TCEQ) do not indicate that 
dioxin/ fu ran concentrations in water adjacent to the Site are declining. There are no data to assess water 
concentrations after the cap was put in place, nor to determine the influence of groundwater 
contamination on the receiving surface water. 
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Time Series ofTEQ Concentrations in San Jacinto River at I-JO 

The existing groundwater data is very limited in both spatial and temporal extent to a llow for an adeq uate 
interpretati on of future contami nant migration potential. On the orth side of 1-10, only four temporary 
wel ls were previously installed to monitor the uppermost groundwater-bearing unit and three temporary 
wells were previously insta lled to monitor a deeper unit (with the units separated by clay). The c 
temporary wells were located on what is currently the on-shore port ion of the ite (s ite litholog) i 
depicted in Figure 5- 13, Anchor QEA, May 20 13). Two of the temporary well pairs (SJMWSOl /0 01 and 
SJMWS03/D03) were located on what is the hydraulically upgrad ient port ion of the Site along what 
appears to have been the original berm for the disposal basins. Based on the presented potentiometric 
surface map (Figures 3-6 and 3-1 7, Anchor QEA, May 2013), ground\ ater flows from the direction of 
1-10 on-site, beneath the form er waste disposal uni ts, with the temporary wells si tuated to monitor 
upgrad ient conditions. That leaves only two other temporary wells that were used to moni tor contamina nt 
concentrations in the uppermost groundwater-bearing unit. One of the temporary wells (SJMWS02) was 
located on the far north of the Site along what appears to have been the central berm separating the 
eastern and western waste disposal basins. The prov ided potentiometric su rface map ind icates the 
temporary well was located along the axis of a groundwater d iv ide, which limits its potential to eva luate 
contaminant migration from other on- ite areas. The fi nal temporary well (SJM W 04) was located uch 
that it could monitor a one-time cond it ion caused by contam inant migration from the former d isposal L1111t. 
Thu , effectively only one of the former temporary wel Is adequately monitored poten tia I ite concerns of 
ground\\ater contam ination. Temporary well SJMWS04 showed a very high concentration of over 
3700 pg/L di oxin/furan toxicity equiva lents. which is over the State' PCL for Clas 3 Ground\\ater. 
Therefore, only one sample effecti vely monitored site groundwater concerns from the northern pit 111 

20 I I and no other groundwater samples have been collected to date. 
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Additional Groundwater Monitoring Wells Required 

To adequately determine existing site conditions and predict future potential contaminant migration, 
permanent well s wou ld need to be installed and monitored. These wel ls must be added both in the central 
portion of the Site within the former waste disposa l unit boundaries (to represent "source area" 
concentrations) and along the shore portion of the site perimeter (to monitor the potential for off-shore 
contaminant migration). In addi tion, because part of the Site has subsided below the river stage, an off
shore investi gation (within the original site perimeter) of groundwater within the uppermost unit is 
warranted to determine what contamination remains in the sand unit. In addition, 24 - 48 hour water 
level measurements should be made on all the wells to determine connectivity to the river. The ex isting 
data indicates the groundwater is in contact with the river and likely inOuenced by tidal action, and most 
shallow wells exhibited moderate to high hydrau lic transmiss ivity, where that data was provided. 

Proper classification of the groundwater-bearing unit is also required to determine appropriate critica l 
protective concentration levels (PCLs). Although EPA provided a range of factors to convert the field
measured groundwater specific conductance to total dissolved sol ids (TDS) (Section 3.6.2.2 .1, Anchor 
QEA, May 2013). the State of Texas requires a direct measurement of TDS be used when classifyi ng a 
groundwater-bearing unit. 

The existing available data indicates that each of the form er temporary well s on the orth side of 1-10 
was only sampled once (January 20 11 or December 2011). This data set. again, is insufficient to 
determine how contaminant levels vary over time (seasonally, year-to-year, etc.) which is necessary fo r 
predictive contaminant fate and transport modeling and to determine any recent changes in groundwater 
concentrati ons. The ex isting data indicates a groundwater exceedance of the diox in/furan tox icity 
equ ivalent PCL (Class 3 groundwater PCL) in former temporary well SJMWS04 (existing toxic ity 
equ iva lent dioxin/ furan data is summarized in the table below). Lateral and vertica l delineation of the 
assoc iated PCL exceedance zone shou ld be completed. It will be critical to ach ieve the ana lytica l 
detection limit that allows for determ ination not only of groundwater PCL exceedances, but also resu lting 
surface water screening level exceedances due to groundwater contam inant migration to the ri ver water. 
The fact that one of two relevant samples exceed the PCL is of great concern, since very limited sampling 
has been conducted and two of the fou r temporary well were upgradient. 

On the South side of 1-10, there are five we ll s that monitor the uppermost groundwater-bearing un it and 
one wel l that monitors a deeper unit (with the units separated by clay). Based on the presented 
potentiometric surface map (Figure 2- 1, Anchor QEA, ovember 2013), groundwater fl ows from the 
south-east to the north-west, beneath the former western waste disposa l unit (based on EPA 's hi storical 
photograph). All fi ve shallow wells appear to have been located on (or near) the western waste dispo al 
unit berm (with we ll SJMW002 on the upgradi ent side and the rest on the downgradient s ide). There are 
no wel ls present that would monitor the eastern waste di sposal unit. To adequately determine existing 
site conditions and pred ict future potential contaminant migration, addi tional well would be needed. 
These wells should be located to monitor the former eastern waste disposal un it. Well s shou ld al o be 
located within the central portions of the former waste disposal units so that representative '"source area '" 
concentrations can be determined (for use in predictive contaminant fate and transport modeling). 

The existing available data ind icates that each well on the South side of 1-10 has only been sampled once 
(May 2012 or July 2013). This data set is insufficient to determine how contaminant levels vary over 
time (seasonally, year-to-year, etc.) which is necessary for predicti ve contaminant fate and transport 
modeling. The existing data indicates one groundwater exceedance of the dioxin/furan toxicity equiva lent 
PCL (Class 2 groundwater PCL) in well SJMW004S (existing toxicity equiva lent d iox in/furan data is 
summari zed in the tab le below). Lateral and vertical delineation of the associated PCL exceedance zone 
should be completed. It will be critical to achieve the analytica l detection lim it that allO\\ S for 
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determ ination not only of groundwater PCL exceedances, but also resulting surface water screening level 
exceedances due to groundwater contaminant migration to the river water. 

This woeful lack of groundwater data seriously compromises the eva lua ti on conducted by the PRP group 
of con taminant leve ls and transport to the envi ronment. It makes the groundwater to surface water 
path\\ ay unable to be assessed due to lack of data and this should be addressed prior to completion of a 
remedy selection. Unless this pathway is addressed and appropriate levels of groundwater clean-up 
established, the only possible remedy selection is complete removal and groundwater remediation. 

Capping Only Approach Should Not be Adopted for this Site 

Harris County has previously presented its concerns regard ing the proposed remedial ac ti on. We wou ld 
like to reiterate the concern over a "capping only" approach to the Site on the orth side of 1-1 0. The 
likely connection of the shallow groundwater-bearing un it with the surface water of the ri ver would be a 
complete pathway for off- site con tam in ant migration. If ex isting waste material ("source area") is not 
removed, then contain ment mu t be achieved not only for vertica l infiltration of prec ipitati on, but also fo r 
horizontal migration of groundwater away from the Site and into the ri er. A vertica l barrier tagged into 
the clay underlying the uppermost contaminated groundwater-bearing unit wou ld need to be insta lled 
around the Site perimeter to prevent contami nant migration (e.g., bentonite-slurry wa ll , reactive barrier, 
etc .) and continued release of dioxin/ furans into the river and contribution to the fi sh adv isory. This 
barrier would also need to be resistant to the extreme weather conditions that can occur in this part of 
Texas (as discussed in prev ious correspondence). Contaminated groundwater is also likely to 
contaminate the cap material s of the inundated zone over time through ve11ical tida lly enhanced diffusive 
flux. To minimize th is and delay cap contamination, a substantial reactive barrier layer such as activated 
carbon would be requ ired between the cap and underlying sed iments. 

Therefore, we strongly believe the site ground water is not adequately characterized and that based on very 
limited existing data, the current contamination source must be removed to decrease the amount of 
diox in/fura n continua lly leaking from the Site into the San Jaci nto River water and contri buting to the fi sh 
advisory. In addition, we beli eve that a containment wall is a lso required to keep the contaminated 
shallow groundwater from exiti ng the site and ma intaini ng the fish adv i ory. Thus we request that at least 
six addi tional wells be placed on the north side of I-I 0 and that new well s be instal led at all temporary 
well locations so that they can be resampled along with conducting a 24 - 48 hr water level measurement 
study at al I wells. Furthermore, Harris County requests that permanent we l Is be installed and that Harri s 
County be able to sample a ll temporary well locations, existing and future we lls within the next three 
months. Please provide info rmation on accomplishing this task. 

Systematic Bias in RIJFS Investigation 

On July 15. 2014, Harris County informed the EPA regarding the ystematic bias in the Rl/F 
Investigation conducted by the PRPs and their consu ltants. 1 We provided the EPA with affidavits signed 
by the responsible parties' attorneys that revealed that the PRPs' consultants, Anchor and Integral, were 
actually retained as part of the responsible parties' lega l strategy to ass ist with their defense, not to 
conduct an independent scientific investigation. We also provided the EPA with information about the 
documents Harri s County obtained showing that the site work, studies and underlying in form ation for key 
reports submitted by Anchor, Integral , International Paper, Waste Management and MIMC to the 
government as the basis for evaluating remedial alternati ves at the Site were actua lly prepared as part of 
the PRPs' legal defense and lit igation strategy. Harri s County further provided the EPA with information 

1 
A copy of Harris County's July 15, 2014 lener is anached to this letter for reference. 
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establi shing that the PRPs' consultants had an insurmountable conflict of intere I in preparing ''hat are 
required to be independent reports that the EPA and public are being asked to rely on to evaluate site risks 
and remedies. 

Harri s County in formed the EPA about the depth and degree of the conflict of interest of the PRPs' 
litigation consultants based upon the testimony of those consultants who refused to answer basic 
questions about their impartiality or to identi fy who actually wrote and contributed to the reports 
submitted to the government. The PRPs have also refused to reveal to the EPA or the publ ic more than 
45,000 documents underlying and/or forming the basis of the conclusions of the Feas ibil ity tudy, 
claiming in their privilege logs that information related to the site remediati on work is part of their 
litigation strategy and defense. 

Harri s County is aware of no response to its July 15, 201 4 letter regarding the PRPs' consultants· 
fundam ental conflict of interest, any measures taken to alleviate the PRPs' consultants' systematic and 
pervasive conflict of interest, or any effort to require the PRPs to prod uce the documents which they used 
to form the basis of their recommendations, reports, and conclusions. A brief review of the 3,886 page 
privilege log in which the PRPs have identified the documents that they refuse to produce establishes that 
neither the EPA nor members of the public have had the opportunity to adequately review and/or 
comment upon the RI/FS process because the PRPs have withheld critical information regard ing their 
work. Harris County has attached a brief excerpt from the 3,886 page list of the 45,000 documents that 
the PRPs refuse to produce. In that brief excerpt, it is clear that the PRPs are refusing to disclose 
communications with their chosen laboratories regarding what appear to be sampling resu lts or the 
interpretation of those results (see entries 15 1- 155 on page 14, entries 281-283 on page 25), thousands of 
communications among their consultants not involving counsel about unspec ified topics (see entries 
992-995 on page 84),2 and thousands of documents that have no descripti on from which the EPA or the 
public can determine why they are withheld (see entries I 032- 1034 on page 88). These are j ust a few of 
the examples of the thousands upon thousands of documents that the PRPs refuse to disc lose about the 
Rl/FS process. Without these documents the EPA, other governmental entities, and the public cannot 
comment meaningfull y about the investigation or the conclusions reached from that investigati on. 

Harris County requests that the EPA require a complete rev iew of the ground water monitoring plan, 
testing methods, data and test results for the reasons stated in this letter, and because the circumstances 
surrounding the previous investigation, testing, and interpretation of testi ng results establi sh that the 
people of Harris County have yet to have an independent scientific ana lys is regarding the potenti al threat 
to the groundwater from the dioxin-containing sludge at the Site. Harris County requests that the EPA 
require the PRPs to produce the sampling results and other information related to or connected with the 
monitoring of the groundwater sampl ing at the Site, as well as all of the withheld documents that relate to 
the site remediati on work wh ich cannot be withheld from the public. Harris County strongly req uests that 
the EPA require further monitoring of the ground water at the Site as set forth earlier in this letter. 

Fi nally, Harris County requests that a copy of thi s letter and attachments be provided to the U.S. Army 
Corps of Engineers team that is rev iewing the site work at this time. 

2 
It shou ld be noted that these entries and thousands more are claimed to be privileged under the consu lt ing expert 
privilege although Harris County did not fi le its civil penalty action until December of 2011. 
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As always, Harris County appreciates the EPA 's attention to these Site issues and would look forward to 
an wering any questions the EPA might have about this letter. 

VR:RWAO:db 

c: Anthony Benedict 
(Attorney General's Office on behalfof the TCEQ) 
a nthony. bened ict@texasattorneyQeneral .gov 

tephen Ell is 
TCEQ 
tephen.ellis@tceq.texas.gov 

Linda Henry 
Port of Houston Authority 
lhenry(@poha .com 

David Green 
General Land Office 
david.green@glo.texas.gov 

Very truly yours, 

VINCE RYAN 

.. Owens 
Managing Atto ey 
Environment & Infrastructure Group 
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Summary Table of Dioxin/Fu ran Groundwater Results 

Groundwater Sample 
Toxicity 

Toxicity 
Classification Date Equivalent 

Equivalent 

(dioxins/furans) 
(dioxins/furans) 

(dissolved) 
(pg/L) (pg/L) 

Class 2 PCL 30 30 

Class 3 PCL 3000 3000 

SJMWD01 Class 3 1/8/2011 <1.24 ---

SJMWD02 Class 3 1/5/201 1 <1.5 ---
SJMWD03 Class 3 1/7/2011 <1.37 ---

SJM Class 3 1/8/2011 <1.35 
WS01 

--·-

SJMNS02 Class 3 1/5/2011 2.64 J ---

SJMWS03 Class 3 1/7/2011 <1.17 ---

SJMWS04 Class 3 12/28/2011 3770 ---

SJMW001 Class 3 5/1/2012 47.3 J ---

SJMW002 Class 2 5/2/2012 13.6 J ---
SJMW003 Class 3 5/1/2012 17.1 J ---

SJMW004D Class 3 7/12/2013 <1 .14 <0.263 

SJMW004S Class 2 5/17/2013 60.2 J 9.22 J 

SJMW005 Class 2 7/11/2013 <1.3 <0.285 

Note:"<" = less than the indicated method detection limit 

"J" = analyte detected above the method detection limit but below the 
reporting limit 

Bolded value in shaded cell exceeds associated PCL 
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